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FI NAL ORDER

On August 3, 1998, an Admnistrative Law Judge with the
Di vision of Adm nistrative Hearings (hereafter "DOAH') submtted
hi s Recomrended Order to the Departnment of Environnmental
Protection (hereafter "Departnent"”). The Recommended O der
i ndi cated that copies were served upon officers of or counsel
for Petitioners, Council of Cvic Associations, Inc., Estero
Conservancy, Inc., Environnmental and Peace Education Center, and
Ellen W Peterson (hereafter” Petitioners"), and upon counsel
for Respondent, Koreshan Unity Foundation, Inc. (hereafter
"Koreshan"). A copy of the Recommended Order is attached as
Exhibit A An "Order Amendi ng Recommended Order” was entered on
August 17, 1998, a copy of which is attached as Exhibit B.

On August 18, 1998, the Departnent filed its Exceptions to
t he Recommended Order and Mdtion for Order of Remand. No
Exceptions to the Recomended Order were filed on behal f of
Koreshan or on behalf of any of the other parties to these
proceedi ngs. Furthernore, no Responses were filed by any of the
parti es opposing the Departnent's Exceptions to the Recomended
Order and Motion for Order of Remand. The matter is now before
the Secretary of the Department for final agency action.

BACKGROUND

For several years, Koreshan!' has owned a parcel of real
property adjacent to the south bank of the Estero River
("River") and the eastern right-of-way of U S. 41 in southern
Lee County, Florida. This parcel, approximtely fourteen and
one-half acres in size, has about 544 feet of Ri ver frontage and
currently contains an anphitheater, historical house, nuseum



and parking area. In October of 1996, Koreshan acquired an

addi tional eight and one-half acres of R ver-front property also
adjoining the eastern right-of-way of U S. 41. This smaller
parcel of property is located on the north side of the River,
directly across fromthe |arger parcel described above.
Koreshan's stated purpose in acquiring the smaller parcel of
land in 1996 was to provide additional parking for persons

com ng to Koreshan-sponsored events held on the |arger parcel
across the River.

On Novenber 26, 1996, Koreshan filed a consoli dated
application with the Departnent requesting an environnent al
resource permt ("permt") and a related authorization for the
use of sovereign subnerged | ands ("authorization") |ying beneath
the waters of the River. Koreshan's application requested a
permt and an authorization to construct a wooden footbridge
over the River to connect the two parcels of property situated
on opposite sides of the River for pedestrian traffic. The
proposed footbridge woul d extend approxi mately 180 feet and
woul d be supported by nine pilings having m ni mum di aneters of
ei ght inches. The footbridge woul d span about eighty-four feet
of water at the proposed site, and five of the pilings would be
pl aced on soverei gn subnerged | ands | ocated beneath the nean
hi gh water mark of the River.

On January 13, 1998, the Departnent's South District Ofice
i ssued a "Consolidated Environnmental Resource Permt and
Soverei gn Subnerged Lands Aut horization"” stating the intent of
the Departnent to grant Koreshan's requested permt and
authorization. Petitioners then filed tinely petitions
chal l enging this intended action of the Departnent and
requesting a formal adm nistrative hearing. The Depart nent
referred the matter to DOAH and Adm ni strative Law Judge Robert
E. Meale ("ALJ") was assigned to preside over the admnistrative
proceeding. A DOAH formal hearing was held before the ALJ on
April 30-May 1, 1998, in Fort Myers, Florida.? On August 3, 1998,
the ALJ entered the Recomended Order now on adm nistrative
revi ew.

Anmong the conclusions of the ALJ in the Recomended O der
is that Koreshan "failed to neet the water-quality criteria
applicable to an OFVW' and "failed to provide reasonabl e
assurance that the proposed footbridge is clearly in the public
interest."® (COL 37, 39) The ALJ recommended that the
Department enter a Final Order denying Koreshan's application
for an environmental resource permt and related authorization
for use of sovereign subnerged | ands.



RULI NGS ON DEPARTMENT' S EXCEPTI ONS

Exception No. 1

The Departnent's first Exception chall enges the correctness
of the ALJ's assertion in the Prelimnary Statenent portion of
t he Recommended Order that "neither Respondent has filed a
proposed Recommended Order." This Exception, however, was
rendered noot by the entry of the Order Amendi ng Reconmended
Order on August 18, 1998. The stated purpose of the O der
Amendi ng Recommended Order was to correct the erroneous
assertion in the original Recomended Order that no Proposed
Recommended Order was filed on behalf of the Departnent. The
Order Amendi ng Recommended Order states that the Departnent's
Proposed Reconmmended Order was "msfiled by the [DOAH Cerk's
office." The Order Amendi ng Recommended Order al so states that
the ALJ "has read the [Departnent's] Proposed Reconmended O der
and determ ned that the Recomrended Order should be anmended to
reflect the filing of the Proposed Recormmended Order."
Accordingly, the Departnent's Exception No. 1 is denied on the
ground of noot ness.

Exception Nos. 2, 3, 4, 5 6, 7, 8 and 9

These ei ght Exceptions of the Departnment all take exception
to various findings of fact of the ALJ in the Recommended Order.
Included in the ALJ's chall enged findings are that the pilings
supporting the footbridge would have an adverse affect on the
water quality of the River due to turbidity and woul d "adversely
affect the public health, safety, or welfare and the property of
ot hers through exacerbated flooding." (FOF 20, 21, 23, 25)

These chal | enged findings of fact also find that the five
pilings to be placed in the River "effectively divide the river
into six segnents of no nore than 14 feet each," thereby
adversely affecting navigation and di m nishing the recreational
val ue of the River for canoeists and kayakers. (FOF 27, 28, 31)

It is a settled rule of admnistrative lawin this state
that the findings of fact set forth in a DOAH reconmended order
may not be rejected or nodified by a review ng agency, "unl ess
the agency first determnes froma review of the entire record,
and states with particularity in the order, that the findings of
fact were not based on conpetent substantial evidence."
Subsection 120.57(1)(j), Florida Statutes. Accord Dunham v.

H ghl ands County School Board, 652 So. 2d 894 (Fla. 2d DCA




1995); Florida Dept. of Corrections v. Bradley, 510 So.2d 1122
(Fla. 1st DCA 1987).

An agency review ng a DOAH recomrended order nay not
rewei gh the evidence, resolve conflicts therein, or judge the
credibility of witnesses, as those are evidentiary matters
within the province of the adm nistrative | aw judges as the
triers of the facts. Belleau v. Dent. of Environnental
Protection, 695 So. 2d 1305, 1307 (Fla. 1st DCA 1997); Maynard
v. Unenpl ovnent Appeal s Conm ssion, 609 So. 2d 143, 145 (Fl a.
4th DCA 1992). Thus, if the record in these cases contains any
conpet ent substantial evidence supporting the findings of fact
of the ALJ, | am bound by such factual findings in preparing
this Final Order. Bradley, supra, at 1123.

The chal | enged findings of fact of the ALJ do appear to be
supported by conpetent substantial evidence of record. This
conpetent substantial evidence includes the expert testinony at
the DOAH formal hearing of biologist, Gary Beardsley, and
pr of essi onal engi neer, Mchael Mrris. Therefore, the
Departnent's Exception Nos. 2, 3, 4, 5 6, 7, 8, and 9 are
deni ed.

Exception No. 10

This Exception of the Departnent takes issue with the ALJ's
Finding of Fact 33 dealing with the mtigation proposed by
Koreshan. The sufficiency of a mtigation plan proposed by a
permt applicant is a policy matter involving agency expertise
over which the Departnent has exclusive final authority. Save
Anna Maria. Inc. v. Dept. of Transportation, 700 So. 2d 113, 116
(Fla. 2d DCA 1997); Collier Devel opnment Corp. v. Dept. of
Envi ronnental Regul ation, 592 So. 2d 1107, 1109 (Fla. 2d DCA
1992); 1800 Atlantic Devel opers v. Dept. of Environnental
Regul ation, 552 So. 2d 946, 955 (Fla. 1st DCA 1989), rev.
deni ed, 562 So. 2d 345 (1990). The ALJ's "Finding of Fact" 33,
consisting of a bare conclusion that Koreshan's proposed
mtigation "does not address the deficiencies inherent in the
proposed activity," is essentially a conclusion of |aw not
bi ndi ng on the Departnent. Save Anna Maria, supra, at 116.

This Exception of the Departnent correctly notes that the
ALJ has failed to performhis "fact-finding" duty of identifying
t he basi c conponents of Koreshan's proposed mtigation plan in
t he Recommended Order. See Collier Devel opnent Corp. v. Dept.
of Environnental Regul ation, 592 So. 2d 1107, 1109 (Fla. 2d DCA
1991). Such factual findings are essential to an inforned




determnation in this Final Oder of the sufficiency of the
mtigation plan. Consequently, the Departnent's Exception No. 10
is granted. Nevertheless, the ALJ's failure to make specific
factual findings pertaining to the details of Koreshan's
proposed mtigation plan is deened to be harm ess error, since
this Final Order denies the requested permt and authorization
on ot her grounds.

Exception No. 11

The Departnent's Exception No. 11 takes exception to
Concl usi on of Law 37 wherein the ALJ concl uded that "Koreshan
has failed to neet the water-quality criteria applicable to an
OFW" This chall enged | egal conclusion is based on the ALJ's
related Finding of Fact 19 wherein he found that "[t] he record
i s devoid of evidence of the water-quality criteria for the
Estero River at the tinme of its designation as an OFWor 1995,
which is the year prior to the subject application.” This
critical factual finding of the ALJ was not challenged in the
Departnent's Exceptions and nmust be accepted as correct in this
adm ni strative review of the Recormended Order

Rul e 624.242(2)(a)2, Florida Adm nistrative Code, provides,
inter alia, that a permt applicant proposing an activity within
an OFWnust affirmatively denonstrate that the "existing anbient
water quality . . . will not be lowred as a result of the
proposed activity." Rule 624.242(2)(c), Florida Adm nistrative
Code, defines the phrase "existing anbient water quality" as the
"better water quality of either (1 ) that which could reasonably
be expected to have existed for the baseline year of an
Qut standi ng Fl orida Water designation or (2) that which existed
during the year prior to the date of a permt application.” The
ALJ' s unchal | enged finding that Koreshan did not present any
evidence as to the existing anbient water quality at the subject
OFW Ri ver site conpels a conclusion that the "anti degradation”
rule requirenents cited above have not been net in these
proceedi ngs. Therefore, the Departnment's Exception No. 11 nust
be deni ed.

Exception No. 12

The Departnent's Exception No. 1: takes exception to the
ALJ's Concl usion of Law 39 concluding that "Koreshan has failed
to provided reasonabl e assurance that the proposed footbridge is
clearly in the public interest, in light of the seven statutory
criteria." The above rulings uphold the ALJ's factual findings
that the proposed footbridge woul d exacerbate fl oodi ng,



adversely affect navigation or flow of water, and dimnish the
recreational value of the River. Thus, the ALJ correctly

concl uded that Koreshan failed to establish that the footbridge
project would be "clearly in the public interest” based on the
criteria set forth in subsection 373.414(1)(a), Florida
Statutes. The Departnent's Exception No. 12 is deni ed.

Exception No. 13

This Exception of the Departnent takes exception to
Concl usi on of Law 41 wherein the ALJ concluded that the proposed
footbridge project "is not a water dependent activity." The ALJ
thus rul ed that Koreshan's proposed project does not conme within
the purview of Rule 18-21.004(1)(d), Florida Adm nistrative
Code, generally limting authorized activities on sovereign
subnerged | ands to "water dependent activities."

The Departnent contends in this Exception that the proposed
construction of the footbridge is a soverei gn subnerged | ands
"activity" as defined in Rule 18-21.003(2), Florida
Adm ni strative Code, and is a "water dependent activity" as
defined in Rule 18-21.003(56), Florida Adm nistrative Code. The
Department further contends that Koreshan's footbridge project
requi res an easenent over the sovereign subnerged |ands |ying
beneath the nean high water mark of the River pursuant to Rule
18-21.005(1)(d), Florida Adm nistrative Code. | concur with
t hese contentions of the Departnment and reject the ALJ's rule
interpretation that Koreshan's proposed footbridge over the
River is not a "water dependent activity."

Al t hough there are severe restrictions on rejecting findings
of fact in a DOAH recommended order, a review ng agency is free
to disagree with and reject an adm nistrative | aw judge's
conclusions of law and interpretations of admnistrative rules
over which the agency has substantive jurisdiction. See
subsection 120.57(1)(j), Florida Statutes. Accord MacPherson v.
School Board of Monroe County, 505 So. 2d 682 (Fla. 3d DCA
1987); Siess v. Dept. of Health and Rehabilitative Services, 468
So. 2d 478 (Fla. 2d DCA 1985); Alles v. Dept. of Professional
Regul ati on, 423 So. 2d 624 (Fla. 5th DCA 1982). | have been
del egated authority fromthe Board of Trustees of the Internal
| nprovenent Trust Fund to "take final agency action on
applications to use sovereign subnerged | ands” when the
application involves an activity for which the Departnent "has
permtting responsibility.” See Rule 18-21.0051, Florida
Adm ni strative Code. Since Koreshan's footbridge project
requires an environnental resource permt fromthe Departnent, |




have "substantive jurisdiction"” in these cases over the cited
rules pertaining to Koreshan's rel ated request for an

aut hori zation to use the subject soverei gn subnerged | ands
underlying the R ver.

Koreshan's footbridge project calls for the placenent of
five support pilings on sovereign subnerged |ands |ying beneath
the River. Therefore, the construction of the footbridge and
its support pilings is an activity requiring direct access to
the waters of the River and to the underlying sovereign
subnerged | ands within the purview of Rules 18-21.003(2) and 18-
21.003(56), Florida Adm nistrative Code. Moreover, Rule 18-
21.005(1)(d)2, Florida Adm nistrative Code, expressly provides
that "bridge crossings"” over sovereign subnmerged | ands require
an easenent .

| also concur with the Departnent's contention that the ALJ
failed to make appropriate factual findings concerning the
nature and extent of Koreshan's requested easenent over the
subj ect soverei gn subnerged | ands underlying the River.
Neverthel ess, for the reasons set forth in the prior rulings,
this Final Order denies Koreshan's environnmental resource permt
request for the construction of the proposed footbridge.
Consequent |y, Koreshan has failed to conply with the
"concurrency" requirenents of Florida | aw i nposing as an
additional condition to the issuance of an authorization to use
sovereignty |lands that all statutory and rul e standards
applicable to a consolidated environnmental resource permt
request also be nmet. See e.g, 88 253.77(2) and 373. 427(3),
Florida Statutes; Rule 18-21.00401(2), Florida Adm nistrative
Code.

Si nce Koreshan has not established its entitlenent to the
environnental resource permt, it's sovereignty | ands easenent
request nust al so be deni ed due to nonconpliance with the
"concurrency" requirenents. Thus, the ALJ's failure to make
appropriate factual findings concerning the nature and extent of
the easenent and his msinterpretation of Rule 18-21.004(1)(d)
do not affect the ultinmate disposition of these cases or warrant
a remand to DOAH. The Departnment's Exception No. 13 is granted
to the extent that Conclusion of Law 41 of the Recomrended O der
is rejected, but this erroneous |egal conclusion of the ALJ is
deened to be harm ess error



Exception No. 14

The Departnent's final "Exception" consists of a Mdtion for
Order of Remand to DOAH for "further proceedings." The
Departnent's Exception Nos. 10 and 13 have been granted
her ei nabove, subject to determ nations that the ALJ's respective
conclusions constitute harmess error. Furthernore, this Final
Order al so upholds the ALJ's concl usions that Koreshan has
failed to provide reasonabl e assurances that its proposed
footbridge will not violate water quality standards applicable
to an OFWor is "clearly in the public interest." Under these
ci rcunst ances, a Final O der denying both the requested permt
and easenent is the appropriate disposition of these cases,
rather than a remand to DOAH for further proceedings. The
Department's Exception No. 14 is denied.

CONCLUSI ON

The segnent of the Estero River where Koreshan proposes to
construct its footbridge has been officially designated an
"Qutstanding Florida Water" in Rule 62-302.700(9)(i)12, Florida
Adm ni strative Code. As an OFW this segnent of the River is
"worthy of special protection" because of its natural attributes
and is entitled to "the highest protection"” against degradation
of its waters. See Rules 62-302.200(17) and 62-302.700(1),
Florida Adm nistrative Code. Koreshan's failure to present

evi dence of the existing anmbient water quality in this segnent
of the River as required by Florida | aw does not provide
reasonabl e assurance that its proposed footbridge project wll
conply with these special water quality standards applicable to
an OFW In addition, the "concurrency" requirenents of Florida
| aw pertaining to a consolidated application for an
environnmental resource permt and an authorization for use of
sovereignty | ands al so conpel denial of Koreshan's related
easenent request.

It is therefore ORDERED

A. The Petition of Council of Cvic Associations, Inc., is
di sm ssed.

B. The Departnent's Mtion for Order of Remand of these
consol i dated cases to DOAH for further proceedings is denied.

C. The ALJ's Recommended Order, as nodified hereinabove,
is otherwi se adopted and incorporated herein by reference.



D. Koreshan's consolidated application filed with the
Departnent requesting an environnental resource permt and a
rel ated easenent over sovereign subnmerged | ands in connection
with its proposed footbridge project at the River site in
sout hern Lee County, Florida, is DEN ED

Any party to this proceeding has the right to seek judicial
review of the Final Order pursuant to Section 120.68, Florida
Statutes, by the filing of a Notice of Appeal pursuant to Rule
9.110, Florida Rules of Appellate Procedure, with the clerk of
the Departnent in the Ofice of General Counsel, 3900
Commonweal t h Boul evard, M S. 35, Tall ahassee, Florida 32399-
3000; and by filing a copy of the Notice of Appeal acconpanied
by the applicable filing fees wwth the appropriate D strict
Court of Appeal. The Notice of Appeal nust be filed within 30
days fromthe date this Final Oder is filed wwth the clerk of
t he Depart nent.

DONE AND ORDERED this 15th day of Septenber, 1998, in
Tal | ahassee, Flori da.

STATE OF FLORI DA DEPARTMENT
OF ENVI RONVENTAL PROTECTI ON

(for) VIRG NIA B. WETHERELL
Secretary

Marj ory Stoneman Dougl as Buil di ng
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

FI LI NG AND ACKNOALEDGVENT FLED, ON THI S DATE
PURSUANT TO 8120. 52 FLORI DA STATUTES,
W TH THE DESI GNATED DEPARTMENT CLERK
RECEI PT VWHI CH | S HEREBY ACKNOW.EDGED

Kathy C. Carter
C erk

ENDNOTES



1/ Koreshan is a not-for-profit corporation dedicated to the
preservation of the Koreshan heritage. Koreshan derives its
heritage froma largely self-sufficient community fornerly

| ocated in southern Lee County

2/ The petition of Council of C vic Association, Inc. was
voluntarily dism ssed at the comencenent of the DOAH form
heari ng.

3/ It is undisputed that the portion of the Estero R ver where
Koreshan's proposed footbridge would be | ocated has been
officially designated as an Qutstanding Florida Water ("OFW).
Thus, Florida statutory |aw requires Koreshan to provide
reasonabl e assurance that the footbridge "will be clearly in the
public interest." See § 373.414(1). Florida Statutes.
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